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1. INTRODUCTION

In 2015 the General Assembly of the United Nations adopted reso-
lution 70/1 'Transforming Our World: the 2030 Agenda for Sùstainabie
Development'(Agenda 2030)1. Guided by the principle that lno one will
be left behind', this resolution establishes 17 goals and 164 objectives.
These objectives, based on the Millennium Development Goals (nnnCs)
approved by the United Nations General Assembly in 2000, establish the
international political agenda from 20'15 to 2030.

For over a decade, the MDGs have been the focus of attention in
debates on global policy and national policy planning. With the need
to define a framework jor replacing the MDGs, the post-2015 develop-
ment agenda has been formally underway since the Rio + 20 conferenôe
neld in June 2012, when the international community agreed to start a
process to develop a set of Sustainable Development Goals (SDGs). The
sDGs outline a universal agenda that encompasses the three dimensions
of sustainable develop*".rT 1..o.,omic, sociàl and environmental), with
the aim of addressing the many interrelated challenges that our world
races. The 2030 agenda applies to both developed and developing coun-
---
*.--l ?rr"f"nning ouf world: the 2030 Agenda for Sustainable Development, A/RES/70I1 (25
ill]tPb"., 2015). See: M. ORMË, Z. CurHeeRr, F. Srr.iorco, J. Grssox and R. Bosrrc,'Good Trans-
di:"|.y Water Governance in the 2015 Sustainable Development Goals: a Legal Perspective',
"qler Inle,?tational, vol. 40:7,2015, pp. 969-983.
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tries and to ensure the implementation of the sDGs, states must be abreto conven the SDGs inro narional àUËr*"i,urrd d.evelop and impiemenrpolicies in order ," i:ï":::ll;."ià-:;;iry with rhe SDGs, càuntrresmust involve all secrors and even .,r"rrrr.â beyond their borders. Oneexample is Goar 6'5' which t.q"i."t"iËti,'or"rrr"n,urion of integrated
ili:,ï J:i:::ï;#x:1*"*' nt (t'wnnn j 

-ài 
àtr t",,"t., i ncru ding thos? that

The MDGs were not meant to be a set of legally binding obliga-tions bur rarher a ser of -orui u"a"p.J.,t.ur commiimenrr. fik.*ir.,rhe SDGs are nor ."",rd"iÀàJâ lTl."C,r'ù,rdi;;;i;;;ii.ï,î,î ,r,.ydo have legal conseguences' rn. ioïJîàir.rr.th. key sysremic barri-ers to s us rainable deve.lop m enr .". h;-;;;ua ti ry, unsusrai na ble con-
;:iJil "" 

habi ts, low initituti"" ;i ; ;;;;r" à"a .i""i-i;;;;iî"r."-
Water plays a central 

11]" 
i" the implementarion of the SDGs. The2030 Agenda dedicates,a separate goal tà water. Goar 6, entitred .Ensur-ing rhe availabilitv "na.r".tài"àlË;;;;"_enr of warer and sanira_rion lor al' highlight. trt. r"iiîÀ*Jilffii,.comprex narure of warermanagement' This Objective includes rl* ôîufr, l)_to achieve universaland equirabie access tô safe d;;;ùË;;;;; 

",-, 
affordabre price for ar;2) to achieve access t" 

"a"quâi. àil"d;i't'rbi; servrces for saniration andhygiene for all; 3) to improve.warer qualiry by.red.ucing poljurion; 4) tosignificantlv increase rhe efficienr 
".Jàiîir* in a, sec-tors: 5) to impre_ment the integrated management or *ut.. r".ources,at ail leveis, even bymeans of cross-border 

-cooperatio";.ol to p.àt.ct and restore ecosystemsrelated to water2. These goàrs -r" ,"l.iJ à- t,r-.., rights which guaran-
ffi 3::::::?"îT". 

and sanitati o" 
";à A; s"i...,ur,.é or t..,,i u o_,iiâ u,y

After examining the characterisrics of objective 6 and its compremen_tarity with the other SDGs (1), rhi;;h;p;#ïrt analyse the role of the

- 
I Goaj 6, emirled .Ensure 

availabiliLl and susrainable rfor all', includes the following ou;..tiu"r,1.0.ïi],ïàîô:;jf,u"*t*tment of water and sani6fiep
safe and affordable drlnkingïaLer tor âll. ,5 2 Rr, ?Â?^ ^^.,:ve 

universa) and equitabJe access Lo

:?îHït xl !,lt"n,t 3: *t " 
::j":ri; ; J,li# ;ii iffi ;::,T Xïff;:î T ;:" l?"i:

-1,ïllr.',:iiîï-"#h:*lm*"is*:d;:lx{.|iËtî1ffi v:t'J.',ïlïlïi
and salê reuse gJàu"tty; o + ey 2030, substanriativ in.".."- ..]^1::9:*t:1"llv itrcreasing recycling
and ensure susrainabre uithdrawars una ."ppruËr i.i.iï;,;rï;idi::ii:l i:i:.i;'*:iil:,"â:ilil";',1ï..?lh::lj;:3;:lf,:'"ffi:i:Ïnj;-;ii=-'v' o, er)Tiri*iÀpli"'",,n
as appropriace; 6.o ey zozo,-p.ot"ct and resrore *u,"._r.t.i.,lT^tLlll:3t!.","*t} iooperation
ioresLs, wetlands, rivers, aquiten.und tak..,'o.u 

";)rj;,:il 
ecosystems, including mounrains,

liËiiiiî{'itâ ;iTË î i:"i","*triî;ï$ rj,î"î: r;,il:i1iiË:rT:il;:T.:ni:: ;ti
:,..'fi1ïfri:îi'',".'*î".*ï,",3"'tri"#.rj"';rï:*ilg;i+]ïJ^,ffii',:,:ï::,îffilsztstainable Development, e,tEslzolt tzj é"Ëi"àiî. j lt'i;!,."'-'nt 

ou, -orld: the 2030 Agenda for
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orivate sector in achieving the SDGs (2) and the links between private

iompanies and human rights obligations (3). The case studies on the
nrotèction of indigenous rights (4) and the obligations o[ water service

lroviders (5) will 6e discussed so as to highlight the central role of hu-

man rights in the management of water resources'

2. TIHE ROLE OF WATER IN IMPLEMENTING THE SDGS

Objective 6 cannot be seen as a separate entity without taking-into

"".orrrrt 
the other SDGs. The implementation of the various goals, from

ua""r, to water and sanitation to cooperation on transbolt4uty waters,
."or_,ires a slobal interpretation of the SDGs seen as a whole. water is

"iËr""t 
in âany of thè objectives and goals and is intrinsically linked

io otfr". problems of sustainable development such as-poverty, hunger,

ir"atn, eâucation, and gender inequality, the integrity of ecosystems, cli-
mate change and catastroPhes.

Objective 6 is both directly- and indirectly related to the goals of each

of the tther objectives. Specificaily, four of the SDGs (Objectives 3-, 1 1,

tZ ""a 
15) explicitly meniion water in one or- more of their-proposed tar-

n.tr. Orr" example ôf th.r" is Objectives 11 and 12, which focus on mak-

ing cities and human settlements more sustainable a_nd_ guaranteeing

suituinubt" consumption and production patterns. Both objectives refer
àii".tty to watet anâ specifically to reducing the number of water-relat-

"J "utà.ttophes 
(Target 11.5) and to reducing the release of_chemicals

into w.ter (Tu.g"t 12-.4). Another essential factor highlighted in Objec-

iive f f is the iriprovement of the resilience of cities and human settle-

-"rrtr. Resilienie to some signs of climate change such as heatwaves,

âio"gttt, hunger and desertifiôation cannot be strengthened without the

suit"i""Ut" uie and access to water. Within this context, we must recail
ïarg.,t O.+,,8y 2030, substantially increase water-use efficiency across

uif i".to., urrâ .trrr.. sustainable withdrawals and supply of fre_shwa-

ter to address water scarcity and substantially reduce_ the number of
p",rpl" suffering from water scarcity". Implementing objectives 11 and

iZ *in becomelncreasingly problematic if water management is not ef-

Êi.ientlv addressed in citiéi ând human settlements. Furthermore, if the

natterns of sustainable consumption and production are not properly
implemented, water resources will be seriously harmed'

A more thorough review of all the SDGs indicates that objectives and

targets that do noi explicitly mention u'ater aiso have strong synergies

witih Goal 6. For example, poverty cannot be eradicated (Goal 1) or most

other SDGs cannot bè achieved wjthout making major investments in

the field of water3.

3 UN General Assembly Repo]-t of the Open Wbrking Group of the General Assembly on

Sustainable Development Gôals, boc. Al 68t97 0 (1 2 August 20 1 4)'
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4 lbid,

Another exampre of ho-w water is vitar to achieving sustainable devel-)pment is found in Goar 2, which focuses on ending lrunge4 achieving:ood security and promoting sustainable ïe.i"rr"r"IAJrhàîËir rîr. e."1.rf this objective do not speàifically ;;;;i ;"te4 rhis issue is particu_arly relevant. since^ agricrllture is . .èaàîtfrri,"or..r*". a large amountrt warer (both surface and.groundwater) anJ phy, u., i*fort?rr,lài. i";ustainable adapration to climate changé. Orràrg 
_";ùg; #;,;;;Ëâ"yre considered inrrinsic to objective z uË.uur!-of .L. r""a"riir"âiî.r" i,rlays in addressing food 

1e;uritV ^"à 
rh.;;;-ftance of i_proïi.rg ug.i_:ultural productivitv to reduce po.'erty, *hi.ï;;Ë';iTii.ijlii,fi 

"rhe sustainable devélopment agêndaa."

Another area in which qarer is not explicitly mentioned, but whichrevertheless is intrinsicaily tinked *itf, ii] 
-i. ^tfi" 

;;;;;;;i' èï"r zoncerns guaranteeing "access to affordabre, reriabte,î"riri".uËî"a
nodern gler$y for an". In this contexr, it i. i-po.tunt ro mention the ex-;tence of hydroelecrric gnergy, which ir."i""ËUÀ"";;rïË;;; :';;""f sustainable energy. c"rrJnity-hyj.*1..;.i? po-wer accounts for ap_roximately one fifth of the.worldt-"t""t i.ity p*g"g!"" 1"î:?;;;;"younrries, it is the onlv narionar energy,"ro.rir".i.-iËf";;: ëà"i'i r,toselv linked to rhe wâter obje;tive;;â i, é*r 6.4;; rl" il.îiîi"ervfficient use of warer resourcôs. Goar r: .rr""t.i àr.o Ë;ffi;";iiT""concerns the need to "take urgent u.ti"" ià combat 

"rir.t.-"r,"îg"nd its impacts". This is an essenii^I {ô;;;;,;il;il;îËï;ff*rent, since in many aspects climate.chang" ha, h;à;;r"f.;; ;À;#""'ater resources throush out the world. uripredictabr. ;;;f.il Ërï.i,r.a:rious floods and made ""*i" ù"*uî.'"iiiià"r,r, vulnerable, requir_rg the need to introduce adapration ;1i4il to manage flood zones6.oal r3-2 concerns "integraté chmare ;ffi;; measures into national:licies, strategies and plànning". This ;''aoibùi;-i"Jffi;"#iil*
rd protecting water.

Finally, Goal 15, which addresses protecting, restoring and promot_
.g the sustainable use of terrestrial 

"Ë.rvr1.*ii. .t.urty?Ju;â;;;,
inable water.managemenr. This is 

"f-;âi;;;orrance for transbound_y water resources since int-ernationar watercà,r.r", are the ùùit;;};,wide variety of species. pollution, .tlmut" Àu"ge and environmental
€.ssures arising from population growh are justlome of the .tàË;;racing the effective and sustainâbl= ry";Ë;;;;' tiïài.u'âfiiàË,
aters while protecting ecosystems. For this i"urorr, it i. ilp;nant ;"tegrate conservation and preservation values wittrin Je"et;ilffi;;
)ns.

s M. ORME, Z. CUTHBERT, F. SrNDrco, J. GrBsoN and R. BosTrc, ,Good 
Transboundary Watervernânce in the 2015 sustainable Developmenr cà"i., 

" 
r"g"r p;r.p"J;;iî;;;'T";;l;

nl, vol.4O:7,2015, pp. 969-983.
6 lbid.
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3. SDGs AND THE PRMTE SECTOR

Tïansnational corporations play an important role in achieving the
SDGs. The Addis Ababa Conference on Financing for Development held
in July 2015 highlighted that the private sector should partner with gov-
ernments, non-governmental organizations and intergovernmental orga-
nizations in order to finance sustainable development and projects to
fight povertyT. In this context, the former Director of Food and Agricul-
ture in the UN Global Compact, Puvan J. Selvanathan, stated that "the
interesting thing is that now companies discuss the same issues in the
same way as the public sector. Now companies are part of the game".
He also explained that "when it comes to resources, it does not matter
whether they are provided by companies or goverrunents; the important
thing is that they have an impact"8. Companies, especially transnational
corporations, are important partners needed to carry out sustainable
management of natural resources. Slmergies between governments and
the private sector must not compromise the adequate protection of water
resources and human rights.

Although the main responsibility to protect the environment and
guarantee the protection and respect of human rights depends on the
states, private companies also have responsibilities. The concept of cor-
porate social responsibility (CSR) currently includes obligations regard-
ing human rights. The Council of Companies for Sustainable Development
defines this concept as "the constant commitment of companies to be-
have ethically and to contribute to economic development while improv-
ing the quality of life of workers and their families, as well as the local
community and society in general"e. The legal aspects of this concept
are still vague, but there are many examples of human rights obligations
in private companies, including those industries whose activities may
influence the right to water and the environmental protection of water
resources. Examples of this trend are the UN Global Compact, the Guid-
ing Principles on Business and Human Rights adopted by the Human
Rights Council in 2011, the Performance Standards on Environmental
and Social Sustainability of the International Finance Corporation in
2012 and the Guidelines on Transnational Corporations, last updated by
the Organization for Economic Cooperation and Development (OECD)
in 201l. There are also some specific practices that have a direct impact
on the protection of water resources, including the 'CEO Water Man-
date', which is part of the UN Global Compact, the Alliance for Water Ad-

7 Third Conference on Financing for Development, 13-16 July 2015, Addis Ababa Action
Agenda of the Third Intemational Conference on Financing for Devebpment, A/RES/69/13 (27
Julv 2Ol5), futpf/w*ryv.un.org/ga/særch/view -doc.asp?symbol=NkES/69/3l3Eteferer=httpL/ww.
un.org/esalffffid3/&Inng=S llast visited on 5 February 2016].

8 United Nations Conference on Trade and Development (UNCTAD) and Nestlé, Summary
ofthe Globaî Forumfor the Creation of Shared Value, 2014, p. 8.

e WBCSD, Corporate Social Responsibility: Meeting Changing Expætations, 1999, p. 3.
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ministration and the Protocol for the Evaluation of the Sustainabilitv of
Hydroelectric Energyr0. All these initiatives prove that the private seËtor
has obligations in the management and protection of watei resources.

4. THE LEGAL ASPECTS OF THE CONCEPT OF SOCIAL
RESPONSIBILITY AND OBLIGATIONS IN THE FIELD
OF HUMAN RIGHTS IN THE WATER SECTOR

States are still the main players responsible for international hu-
man rights law, but they are not the only ones. There is a growing trend
to recognise the responsibilities of private companies in internàtional
human rights lar,'r. These responsibilities are increasingry addressed on
an international level. It may be said that there has béen an evolution
of the concept of corporate responsibility in the last two decades. The
obiieations of-the private sector include the human right to water as

H::;r.:ln"r 
human rights related to access and protèction of water

Wate-r is not expressly recognised as a right among the leading instru_
ments of international human rights law, such as thJ universal Éeclara-
tion of Human Rights, the International covenant on civil and political
Right_s (ICCPR) of i966 and the International Covenant on Economic,
Social and Cultural Rights (ICESCR) of 1966.In2002,the Committee on
Economic, Social and Cultural Rights (CESCR) adopted General Com_
ment No. 15 on the Right to wate6 which deems that the right to water is
implicitly recognised_in Article I 1.1 on the right to an adequate standard
of living and in Article l2.l on the right to health within ihe tCpSCRtt.
General comment No. 15 is a key document that offers an authoritative
interpretation of Articles 1 1 and 12 of the Covenant.

In July 2010, the United Nations General Assemblv described access
to water as a fundamental human right and reaffirmed the rerationship
between the right to water and the right to sanitation12. The General AJ_
sembly recognises that "the right to safe and clean drinking water and
sanitation as a human right that is essential, for the full enioyment of life

r0 This Protocol was developed by the International Hydropower Associarion. see hnp!/
ww.ltydropowerorg/topics/featuredlhydropower-sustainability-assèssment-protocol Ilast visited
1 I October 20171.

rr Committee on Economic-, Social and Cultural Rights, General Comment No. 15, The
Right to Water (arts. 1 1 and 12 of the Intemational Covenant on Economic, Social and Cuitural
RigÏtÙ,_E/C 12l2002/11 (20 January 2003). AvailableerhttpL/ww.unltchr.cUtbs/doc.nsf/g/a1458
d 1 d 1 bbd7 I 3fc 1 25 6cc40A389e94/$FILE/G0 340229.pdf llast visited on 25 January 201 6].

l'? on 17 December 2015, a.uN General Assembly resolution explicitly recognisld the'hu-
mæ right to sanitati.on' as æ independent right, together with the 'human right à clean water,.
The resolution recognises that "the_human right to sanitation entitles ererjrone, without dis_
crimination, to have physical and affordable access to sanitation, in all sphêres of life, that is
safe, hygienic, secure, socially and culturally acceptable and thar provides privacy and ensures
dignity". UN General Assembly Resolution, A,/C.3/70/L.55/Rev 1 11 7 Decembàr Z0 t !).
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and all human rights." 13. It also called on "states and international orga-
nizations to provide financial resources, capacity-building and technil-
ogy transfe4 through international assistance and cooperation, in parti-
cular to developing countries, in order to scale up efforts to provide safe,
clean, accessible and affordable drinking water and saniration for all"la.
Two months late4 the Human Rights Council, referring to this specific
General Assembly resolution, stressed that the right to water and sanita-
tion stems not only from the right to an adequate standard of living, but
is also inexorably related to the right to health, as well as the right io life
and human dignityls. These two resolutions form an authoritative confir-
mation of the international consensus on the existence of a human right
to water and sanitation in human rights law.

Among the basic obligations that represent with immediate effect "mi-
nimum essential levels of each of the rights enunciated in the Covenant",
the CESCR recognises the obligation to "ensure the right of access to water
and water facilities and services" on a non-discriminatory basis, especially
for vulnerable or marginalized groups 16. Furthermore, the Committee ex-
pressly recognises that the 'obligation to protect'requires any states in-
volved to prevent third parties, including private companies, from inter-
fering with the right to water. This obligation includes adopting measures
to prevent third parties from rejecting access to water and contaminating
or unfairly exploiting water resourcesrT. Likewise, the obligation of states
to protect such includes an extraterritorial dimension, which means that
"States parties should also take steps to prevent human rights contraven-
tions abroad by corporations which have their main ofÊces under their
jurisdiction"rs. In General Comment No. 15, the UN Committee on Eco-
nomic, Social and Cultural Rights declares that the "sreps should be taken
by States Parties to prevent their own citizens and companies from violat-
ing the right to water of individuals and communities in other countries"le.

5. PRIVATE IN\IESTMENTS AND THE RIGHTS OF INDIGENOUS
PEOPLES IN RELATION TO WATER

When analyzing the relationship between human rights and private
sector activities, it is of paramount interest that we examine the relation-
ship between environmental protection and certain rights of indigenous
peoples, in particular the ownership and use ofland and water resources.

13 UN General Assembly Resolution N 641292 (28 July 201 0).
'' 1btd.
1s Human Rights Council, A/HRC,RES/15/9 (30 September 2010).
16 General Observation No. 15, par. 37 (b), p. 12.
17 lbid.,par.23,p.33.
r8 Committee on Economic, Social and Cultural Rights, Declaration on the obligations

of the states invohted in relation to the business sector and economic, social and cuhura[rights,
E.lC.lZ/201 1 1 1, 2011, par. 5.

Le General Obseruation No. 15, pan 33-
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Indigenous peopres e1:y seecifi: protection, which incrudes traditionalmethods of water management. Stàt.. ut.o lârre a duty to protect ,"r:lner_able groups, including tÉ.i. u.."., to..iliJ. irtir means that states mustensure tor indieenous pe.opres the conditionr *il4Ë,#;;É:"r'h.* 
"dignified existe-nce 

'"d +i;âil;;Ëi;J".ces are not sord or priva-tized2'' Howeve4 as the united Natrons ô"iàirg principles on BuËinessand Human Rights srate, comparri.s, 
"specà.[y multinationa]s, have aresponsibilitv ro resDect 1,i*." .iglri, ,ËÀ";aless of each government,particularlv in scena'ios.where go'iern-.ii. ao not provide prorectionof fundaméntal human rights2r.

Companies should ensure a special protection of indigenous people,srights' The environmenr in which-inJi;;;; peoples live provides rheindispensable naturar resources to guarantee an adequate standard ofliving and a decent rife. In thi. 
"à"tË*i'tiT"orrrr"rrient ro menrion the:ase of the Mayagna (Sumo-) a*ui ii"g"i^èàmmunlty against Nicara-3ua regarding the communal property riÀfrt.-à".. the ancestral lands ofnembers of indigenous communitiei. rrî this case, the state granted a:oncession to a orivare comp^any without th" .orrr"rrt or trr. 

"o-Àïî-rrityind failed ro guâranree u" .m..iiu. ,;ùrion;; rhe community,s prorests-egarding their propeny rights. Th;;, ;h.;;;. a*".i.rrîË;;";ï ;r"nan Rights stared that nindigenous 
er""pt,-ilt tn" ià.ï"rïr,".iJrà#"1i,ence, have the rieht to live Éeely i""iÀ_i,i*i territory: rhe close ties ofndigenous peoplé with 

"the 
];il'fi;Ë Ëiïgnir.a and understood ashe tundamentar basis 

"r 
tn"i.È"tt"i"r, riàir"iùrirrrar lii", irr"i. *i.Ërvnd their economic sunrivat" rr. n"rrÀ..*;;; ;il" Court decided that Ëvenhe delimitation, demarcariTl a* titrine;i;Ë hnds of rhe members ofhe Mayagna (Sumo) Awas Tingni co-;;;ù Nicaragua must refrainrom carrying our acrs that may lead statelJer,.i., oiit iià;;;;r"cr with rheir acouiescence or rot.ru"..-îti!f; -uy affect the èxistence,alue' use or enià'urnent .r iÀ.ï.rJir"io.itJ'i' the geographicar arearhere the members of the Mayag"; lô;;j À;as Tingni Community Iive

20 See rhe separale opinion ofJudge A. A. cANçADo TRTNDADE, in rhe Judgmenr of the counrhe Inrer-Amerien Coun of Human Èghrs, lZi slà_i""à'àiûaguay Qg mr-rr irjoortËr. i : ra Indigenous community against:r In particuran princiore l I of the Guiding principres on Business and Human Righis ofe unired Nations srares tËac "Business ;;i;i;;il';i"iàii.'"", rruman righrs. This meansat rhev should avoid infrinBing o" *," nr-ln".i"g;;;;i.i;.r= and shourd address adverserman righrs impacrs wirh whtCh they u.. i"uàfu.-d;. rË"ià-_"n,ury to rhis principle alsoplains rhat "the responsibilirv to respecr rrr-- rgr't.'ioi!,i,r,., a globar srandard.of con_rct applicable to at comnaniàs, wleiever *,"y op..-#ii."Ëxisrs regardless of rhe abiritv and/wiilingness of Stares roh*r 
ll:,^._:y" f,r_,"riËf,i. oul"fiuon. æd does not reduce those'ligations This concems an addirional.responsibiliiy to coÀîry witn narionar raws and resula_'ns for rhe prorecrion of human.ri^ghts"..c;iâi"Jîir"tpr"iTr eu.ir"., and Human Righis oi:,lf;i:!ri:;;Z::aï_":ry1iu04,;o1t,n,,p'liï,,ï il,tiii)ir.",*",;u;ai,â;1,,ièi'l)i,e_

,"i:;iÊiY;;i;à;:*:!|:i,;:â1' cLoBAL A.ENDA couNc,r, shared. Responsibitity. A New
?2 lnrer-American Court of Éuman Rights, The Mayagna Communiry (Sumo) Awas Tinenimmunity againsr. Nicaragua, Judgment ;i'À;il, ;i;rro%il or. , or.
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and carry out their activities23. Although this case is not directly related
to water management, it illustrates the impacts that economic activities
may have on the territories where indigenous peoples live.

The African Commission on Human and Peoples'Rights has also
contributed to the recognition of the rights of indigenous peoples to use
natural resources. In the case of tLre Center for the Development of Minor-
ity Rights against Kenya, the Endorois community alleged that the defen-
dant state sold part of the ancestral territory to third parties2a. In par-
ticula5 it alleged that concessions were granted to private companies for
the extraction of rubies on the lands of the Endorois. These concessions
included the construction of a highway, which created a negative impact
on the surroundings of Lake Bogoria, an area vital for the religious and
traditional practices of the Endorois2s. The Commission linked the right
of access to water sources to religious freedom alleging that:

"cuiture, religion and traditional way of life lof the Endorois] are intimately
intertwined with their ancestral lands, Lake Bogoria and the surrounding
area. It agrees that Lake Bogoria and the Monchongoi forest are central to
the Endorois' way of life and without access to their ancestral land, the En-
dorois cannot fully exercise their cultural and religious rights, and feel dis-
connected from their iand and ancestors" 26.

It therefore concluded with the decision that a violation of Article 8
on the freedom of religion of the African Charter on Human and Peo-
ples' Rights had been committed and recommended the respondent
State "must pay adequate compensation to the community for all the
loss suffered" and "pay royalties to Endorois from existing economic
activities'l 27.

In both cases presented to the Inter-American Court of Human Rights
and the African Commission on Human and Peoples'Rights, access to
information and public participation are a means of exercising the right
to the use of lands and water resources. Indigenous peoples have often
been endowed with specitc rights in the use of water resources.

6. THE OBLIGATIONS OF SUPPLIERS OF WATER AND OTHER
INDUSTRIES

An intense debate has arisen concerning the participation of private
players in the supply of drinking water, sanitation, wastewater and sew-

23 lbid., par.4.
2a See M. TrcNNo, 'Principle 23: The Environment of Oppressed Peoples', in J. VINUALE5

(ed,.), The Rio Declaration on Environment and Development- A CommentatT, Oxford Univenity
Press, 20i5, p. 557-568.

25 Centrefbr Minority Rights Derelopment (Kenya) and Minoity Rights Group Intemational
on b ehalf of Endoro i s Welfare C ounc iI v. Keny a, 4 February 20 1 0, par. 5, 1 3 - 1 4.

26 lbid., par. 756.
21 lbid-,'Recommendations'.
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age services. On the one hand, some argue that water must remain a pub_lic good, administered by the authoritiEs oi-tie states, since it is essentialfor human life and is thê essenc" .iiÀ;";;;onmenr. The supporrers ofthis approach allude ro many examples ;; ;ù;Ë;i;; iri"#"r",Ëii ,r*
:?,11T"9,:.11î. !:?tJf and with a lack àt trur,ro_ur.ncy. Furrhermore,p'vate players might have sigrrificantly increasà it. Éri"" .Tà îur".quality could have fallen. On the otherianJ, supporteri of private par_ticipanrs argue rhar such privare prayers ;-.fË:ËJy il'J#ËË'i"r.,services, repair and expand,r.t*oiLs urrd,"ach *o.. ÉopËîr.l Ë*.,price- sometimes the debate.between ..rppàa... and critics of privatesector parti cipa tio n in s upplying water s eirl i c e. h; #. ;;;;;hJr';* o _tional and the.complexity-of wàt.r 

"rf"à, *"f."; ;adr-ffiâ;;"'.à*f, ,solution shared by all stakeholders.

The rerationship between pubric and private suppliers in the watersector poses a number of chanenges. rhe ûu sp""iJî;;;"ri"*"#,rr.Human Right to Water, Ms. Catàrina à. Âù.rq,-,".q"",,ÉùrlEhtJJ tfr.right of people to participate in the de.isit"-mu*rng processes regardingthe choice of wheiher to deregate 
". ;; th;;;^seruces to a private opera-tor. In her opinion:

"Regardless of its modarities, the decision of the State to delegate or notdelegate service provision *"rt 6" t"r.À" il ï à"*o..utic ard participatoryprocess. AII those concerned must be enabreà io participate throuEhout theprocess and to moniro4,. evaluate and reporr ;; pâr.ibËi;;; iiîi;:t",es. Participation has to be a*ive, tt". 
",'a 

*""ïûffi;ilËJi:ï:Ëj""_
ine opportunity to influence decision_makin€t-,à .

She also poinred our that:

, ,Wlt:" deciding to.delegate service provision, and once that fundamen_tal decision has been taken-, the .rrb..{rr"rri p.ocess of tendering, biddingan{ gonlracl negotiation also must u" i.u"rp-^r."t. The terms of referenceand the final conrracr should- be made availaLi. r". p"uiil ,ï."1i"" #à,**menring. Commerciat confi dentiatity must nor iÀ"i*aùïii;'#"1;;;"yrequirements provided for under thé human .ieiro'f-;.*;;i,,;**''-
The Special Rapporreur on the Right to water has highlighted thereed to balance'public' and '"o-*"..i""1, interests. The decision to del_:gate the provision of services to private pl;t;;t may imply the confiden-iality of the procedure. Howeve4, u.".rJio'irrtormation and clear ruresrn acquisition must be guaranteed to ensure access to information forccal populations.

'z8 oHCHR Repon bv rhe Independenr Expen on the issue of human righrs obligations:lated to access to d-rinkin! warer 
"nà 

sanlt"tionidr##i" efu^uquerque, 2010, A./HncTtsÆt,
ii;f",ril;"!ii,:!,#ïïï#;#î{,.:îdr""ruNioc)cpiiràiriiiaà;/iÊFi'Gi;i&;:;#ip""_

'e lbid., par.36-
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States do not automatically renounce their international human
rights obligations when privatizing the provision of water services3o. If
states fail to guarantee that companies providing these services comply
with the obligations of the state's human rights, the states themselves
will be exposed to problems of reputation and legal consequences. Pri-
vate sector providers must prevent all infringements against the human
right to water. The increase in prices for water supplies may be just one
example of such infringements3r. However, not all increases in prices im-
ply that the human right to water has been violated. For example, a price
increase may be necessary to ensure the sustainability of the water sup-
ply. The human right to water is only violated when the most vulnerable
part of the population fails to have access to water due to high prices.
Therefore, the participation of the private sector per se does not consti-
tute an infraction against the human right to water. Possible violations
of the human right to water may depend on a non-edstent or incomplete
state regulatory framework. States have a duty to adopt national legisla-
tion and policies of appropriate subsidies to ensure affordable access to
water for the most marginalized and vulnerable groups of individuals
and communities32.

In addition to water service suppliers, there are other industries that
also have commitments to human rights related to the sustainable man-
agement of water resources. The human right to water has been at the
core of national cases involving the responsibilities of states and private
players. One such example is t]ae Vellore Citizens Welfare Forum v. (Jnion
of India (Forum of the welfare of citizens of VeLlore against Union of India)
fi.led before an Indian court33. This case illustrates the relationship be-
tween the protection of the environment and the human right to water.
The claimants stressed that contamination of water sources was caused
by more than 900 tanneries located in the State of Tamil Nadu. These
industries were discharging effluents into underground water resources,
agricultural lands and the Palar River, which was the main source of wa-
ter for the population of this area. As a result, the population ended up
without access to drinking water. The Court noted the importance of the
leather industry for the country in particular the State of Thmil Nadu,
which is the main exporter of leather as it makes up approximately eighty

30 Principle 5, the Guiding Principles on Business and Human Rights of the Uniled Nations,
states that "states should exercise adequate oversight with a view to fulfrlling their intemational
human rights obligations when they contract with, or legislate foç business enterprises to pro-
vide seruices that may impact upon the enjoyment of human rights".

3r See C. DE ALBUeuEReuE and I. T. WNKTER, 'Neither Friends nor Foe: Why the Commer-
cialization of Water and Sanitation is not the Main Issue for the Realization of Human Rights',
Brown Joumal of Human Rights, vol. 17,2010, p. 176.

32 I. Wrnrren, The Human Riglrt to Water. Significance, Legal Status and. Implications for Wa-
ter Allocation, Hart, Oxford, 2012, p. 245. See also UNECEIWHO, No ûne lzft Behind. Good Prac-
ri.ces to Ensure Equitable Access to Water and Sanitatian in the Pan-European Region, 2012, p. xv

33 Supreme Court of India, Veliore Citizens Welfæe Fom v India, 28 Augusr, 1,996, http t/
indi.ankanoon.org/doc/ I 934 I 03/ llast visited 6 February 20161.
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per cent of the country,s leather exports. Howeve4 the Court also notedrhat rhis industry had Lo .ignt ;tà-iJrtiit il. ecologv, degrade the envi-ronmenr and pose as a healh hururd- i;,.;.rrrot b.- iËr"ri?i.Ji",."*p.raor even to conrinue wl1! the pre::nt production- unless it lackles by itselfthe problem of pollution creâted UV fii. ,"ia indusrry,,:+. the CouÉ indi_cated that the Constitution protecii ,h. ;ËË ro^ warer and noted that theright to a clean environmeni i. rh";;î La"sis of this righl:s. It also notedthat efforts to encourage th;l;â;r;rytïiiild w_ater trearment facititiesand establish surveitance systems ,.i.à"tràr po'udon had no effect 10vears on. Forthe courr, theie was 
"o:"JiÀ.uti"" fr;;,#ilîrrî'rîa"r_tries more time, so it decided t" r.qùi"i""il.r.r ao develop surveinancesystems to control pollution and oid"r"J a sp"cifi. ,i*" dr"îË iîira*to carry ir out. once the deadrine ."pir.à, til'. r"J"rr.r* îËàiî iËnï".r_ed authorization from the srate a;;;il;'rnerr operarions. Thev nowneeded a new aurhorization granteà b;;Ë*t.t" to 

"orrii"". "pliàtire.This case clearly illustrat"r trtËl"riùu"Ërr"irv ot,t. right to water and rhatstates must impose we'-designéa r.g"iJÀ-t-yLmework, to prevent thirdparties from violating the rig-ht r" *7æi.""', '
Another case presented before the High Court of Kerala, in India,serves as a good 

""u_j]-: -1f 
the need to !uu.urrt"" the conservation ofunderground warer resources. rn the rur. E{F"rr*orry- criàï'eàîlioyo,v' state of Kerara, trre councir of 

" 
,"*" ..ri""iled the licence granted ro afactory thar produced soft drinks ;;J;r"â"d ;ter. The over exproirationof underground water by the t^:Ëï i!j"ià"rir.*ges_ and the àrying upof rhe source of drinkingw.l", 

1ir"l"-r"pa"ni objected saying thai nà na_tional laws regardine the extractio" 
"r "'nJ"'.ground water resources ex-isted and these resourc". *"." to"rt";;Ë;j. oyngd byprivare compa_nies' The Courr noted that Art':,e - f ;f th;-c;".drrrtion of India prorectswater resources and in pal.icular maintained-that ..the 

state is the trusteeof all natura-l ,"ror.."J*hi.h-"r", î;;Ë"ïiur.,r", meanr for public useand enjo1rnent"36' The ruling states ihut ,rrrà"rground water is a publicresource that must be proteùed uv art.-rt"rJ wa-ter resources must notbe overexploited, sinceih. TtÉ,if o..*"ii"a tur*; s*;;;,i"iiï.vbe endangered. If the rt"t" rà-l.io ËË;;h. suppry or drinking wate4,this mav read to a vioration 
"r 

trr"-riir.,îià t#à'pror".r.d by the cénstitu_tion of India' The risht to water is pirt of ,ii" .igi,t to life37. In a decisionhanded down in 200"3, the c""rt r.!J!'Jr"airir. a'landowners have theright to use rrre water resourc". to""t"ioi1î"ir rurra, but this use must bereasonable. In these circumstances, the C"".t àra"r"d the factory to cease:o extracr underground water3s. However ilÀ ih;l;.J"J*"iirjuii"a
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3a lbid.,par.9.js lbid.,par.15.
s Keral; High Coun (India),.pe y_f y.gr?rq panchayat u. State of I{eral4.. 16 Decembe4

'ooti?Ti,l:,'!#{;:diankanooi.ors/doc)}i2naiï"{iii^tSaorebruaryzorol
38 .Ibld., OrderNo. 1.
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the company decided to appeal the 2003 decision. In April 2005, a High
Court judge overturned the 2003 ruling and determined that the com-
pany could extract a certain amount of water under certain conditions.
The people then decided to file the complaint with the Supreme Court,
the decision of which is still pending3e. Furthermore, in 2011, the State
of Kerala also passed legislation establishing a three-member Committee
whose task was to determine the amount of compensation owed to local
communities affected by the uses of groundwater. Howeveq it should be
noted that the company has been closed since 2004a0. This proves that an
action in justice combined with public pressure can be successful. In ad-
dition, it also shows that the right to water plays an important role in the
allocation of groundwater resources. The excessive use of water by third
parties may constitute a violation of the right to water, The same may be
said in the context of the pollution of water resources. One such exam-
ple is the pollution of underground water resources caused by pineapple
plantations in Costa Rica. During her visit to Costa Rica in 2009, the UN
Special Rapporteur on the Right to Water addressed the issue of negative
impacts caused by the use of herbicides on pineapple plantations. These
chemicals can seep through the soil and contaminate groundwater. Con-
suming this water for a long period of time can cause health problems.
Although the Supreme Court of Costa Rica ruled in 2009 that public au-
thorities had an obligation to clean up the area and restore potable wateç
local communities continue to be deprived of their right to clean wateral.
In 2015, this case of water pollution in Costa Rica was presented to the
Inter-American Commission on Human Rights42.

The aforementioned cases highlight that the private sector has sev-
eral obligations related to water, including the obligation not to cause
damage to water resources, the obligation to restore the environment
when damage has occurred and the responsibility of not compromising
human rights such as the right to wate! the right to health or the right to
a clean environment.

7. FINAL CONSIDERATIONS

There is a growing global concern regarding water scarcity. As a natu-
ral resource, the private sector controls many water operations and con-

3e P. Currrr, Water Lffi, Porerty and Developmen\ Water Sector Refore in India, Oxford,
Oxford University Press, 2009, p. 1 3 1.

a0 R. K.njsirNaruu,AR, 'Plachimada's Clatms', Frontline, The Hindu, vol. 27, no. 15, July 2010,
httpflw.frcntLne.inlstatic/htmffi27ls/stories/2?100730271503300.hrm flast visited 6 February
20161.

al Visit to Costa Ricâ, 2009, AÆJPrC/12/24/A&d,.1 par. 44-45, httpl/daccess-dds-ny.un.org/doc/
UNDOC/GEN/GA9/I43/63/PDF/G09I4363.pdf2OpenElemmt 0ast visited 31 January 20161.

a2 'Water contamination case heads to Inter-American Commission of Human Rights', 7âe
Tao Times News, 20 March 2015, http://www.ticotimes.net/2015/03/20/water-contamination-case-
haads -t o-inter-awican-c ommis s ion-of-human-righrs []ast visited 3 1 J anuary 20 1 61.
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flicts .elated to the rrses of rvate. resoLrrces mav arise. In rhec..ooo.ority musr be given so as ro meet vitai h"*";;;;;ïui'il':'À:Hi,i,i
related to the limitations of th" .rr"s oi*ii....rources for incruitriarpurposes, one of the issues. at stake may be tri. ."r"ii.".il;ï:i;"."legitimate social.and genera-r ."ui.o""r""iuiÀt"."rt ancl commercial in-te'est' Htrman rights must be taken into account in order to achieve abalance among these inlerests.

Access to drinking rvater is an internationa'y recognized f'ndamen-ral hrrman righr rhat private.comp";*, ;;; rcspecr r.egardless of their.size, secror or geographical tocation. r" 
"ieï""f ,ir"ii.ù.'àriîïà;J;"

ages and pollution, indtLstries *rrt r".p"ct tn. a"Âî"ai'râi"à"È'ât_gence' Thesc requirements include tn. p.iuui" sectors obligation to avoicrnegative impacrs on the rvater supply 
"i u"t""uUl" ;;;;Ëil;ii;; ;_munities. Furthermore,. rvhen u'Ëorrrpu,r5. r"ppU". r""[î;;ilji""ser-vices, rhe responsibility reratecl to-.".p".i-i'rrg rr"*^" rigrrt;'i;'r"d",additional considerations'r'egarrling trr" 

"ià"irition process, negotiatingrhe conLenr oleach contrac.r,ànd tÀËr,rù*ài"nt operati.rns fotowins rhesigning ot rhe co'rracr, and brLsinesses n.iËl'àr," i;;;:;;;;i;ïihi';""rights, including civil, political, r".io"-.*"Àii ;A ;J;;;;;i;:. 
*',

r3 See Aft, l0 of the UN Convention on the Larv of therionar lvatercour*. *Ài".Èi"*,ains thar ,,rn rhe event .r.T1:.î,1:flil:i^.] U*. of rnterna-

;1ii'Jii,ï:ï:::;*:l*'.ffiliti;i'h *r;;;;;#i":iii;: ff:il';;:.1;1ï:1ffi:;;


